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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(i) o

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(i)

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 ard
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference’in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

(i) () Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/acceptgd by the appellant, and
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

(ii) The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate

Tribunal enters office, whichever is later.
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For elaborate, detailed and latest provisions relating to filing of appe/alft\o thef‘appe,lla\te authority, the
appellant may refer to the website www.cbic.gov.in / o\




F. No.GAPPL/ADC/GSTP155/2020 &
GAPPL/ADC/GSTP/163/2020

ORDER IN APPEAL
M/s.Shree Saibaba Petroleum, 4" Floor, B-404, "The First; B/H Keshvbaug Party
Plot, Vastrapur, Ahmedabad 380 015 (hereinafter referred to as “the appeliant’) has filed
the two appeals on dated 31-8-2020 against Order No.WS06/Ref-04/Saibaba/DR/2020-
2021 and WS06/Ref-05/Saibaba/DR/2020-2021 both dated 6-5-2020 (heréinafter referred
to as ‘the impugned Order’) passed by the Deputy Commissioner, CGST, Division VI,

Ahmedabad (hereinafter referred to as the ‘adjudicating authority”).

2 Briefly stated the facts of the case is th‘at the appellant is registered under GST
Registration No.24AAFFS9395H1ZP is engaged in business of agency services. The
appellant has filed refund claims in respect of IGST paid on supplies made to units
located in designated SEZ area. The appellant was issued notice for rejection of
application of refund on account of following reasons:

On going through the documents submitted by you it is noticed that you have filed refund
application on account of export of services with payment of tax while documents

submitted pertains to on account of supplies to SEZ Unit/SEZ developer (with payment of

tax).

25 The refund claims were subsequently rejected by the adjudicating authority vide
impugned order on the following grounds :

In this case the claimant has filed the application on account of Export of services with
payment of tax while documents submitted pertains to on account of supplies to SEZ
Unit/SEZ Developer (with payment of tax). Hencé the claim is liable for rejection.

In view of above, the claimant has filed the refund claim in wrong category of export of
services with payment of tax instead of on account of supplies to SEZ Unit/SEZ

Developer (with payment of tax). Hence the claim filed by the claimant is liable for

rejection.
4. The details of claims are as under :
Appeal file No. Date of | Refund | Period Order Number and date
: filing of | amount
appeal
GAPPL/ADC/GSTP/155/2020 | 31-8-2020 | 284312/- | April to WS06/REF-

September 2018 | 05/SAIBABA/DR/2020-
2021 DATED 6-5-2020
GAPPL/ADC/GSTP/163/2020 | 31-8-2020 | 363428/- | July to WS06/REF-

October 2017 04/SAIBABA/DR/2020-
2021 DATED 6-5-2020

o3 Being aggrieved, the appellant filed the present appeal on the following grounds :
i The procedural mistakes cannot debar the appellant from the benefits

arising from ka\g —_—
A\ TR Gaps
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i The substantial benefit should not be denied as there was mistake in
choosing wrong category of refund claim while applying on GSTN portal
which does not negate that s{tlpply to SEZ was not made and refund is not
eligible. :

iii. ~ That the adjudicating authority has not clarified as to why the Jogic of
Circular issued under Customs 12/2018-Customs is not applied to the
present case and hence the rejecting their claim is not proper and legal.

iv.  That the impugned order was passes in gross violation of principles of
natural justice;

v.  That the adjudicating authority has not negated the fact that supply of
service to SEZ was on payment of IGST but not considered the same
while processing the refund claim;

vi.  That the supply of service lo SEZ unit is zero rated supply in terms of

‘ ' Section 16 of CGST Act, 2()17;

vii.  That while filing refund claim mistake may occur on the portal it does not

mean that mistake cannot be resolved on the representation made in the
submission by the appelfant not the department can negate that supply of
service on payment of 1GST was made to SEZ and consequently cannot
stench away the right of refund of 1GST granted under Section 54 of

CGST Act, 2017,
yiii. ~ That the impugned order may be set aside and refund along with

applicable interest may be considered.

6. - Personal hearing was held on 12-10-2021. Shri Pravin Dhandharia, Authorized
‘ Representative appeared on behalf of the appellant through virtual mode. He stated that

decision may be taken on the documents submitted by them till date. He has nothing

more to add to it.

71 | have carefully gone through the fécts of the case, grounds of appeals, impugned
Orders, documents available on record; submissions made by the appellant. The issue to
be decided as to whether the appellant is entitled for refund of IGST paid on supply of
services made to SEZ unit due to wrong mention of such supplies as export on payment

of tax in their refund applications and returns. At the outset, I find that in this case the

supplies were made to SEZ Unit on paythent of 1GST. However, as per Refund ARN

Receipts, the appellant has filed the refund applications mentioning refund of tax paid on

export of services with payment of tax. I also find that in GSTRI returns filed for period

August 2017 to October 2017 and July 2018 to September 2018, the appellant has

5 5 3 s ot D ,f.’f"f?\,\
mentioned the invoices issued by them in Col 6A which pertains to export ipvQices? {n N

GSTR3B returns filed for the period August 2017 to October 2017 no amouf,ﬁ(’ W
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under the column 3.1 (b) which pertains to outward taxable supplies (zero rated), but in
GSTR3B returns for the period July 2018 to September 2018, the details of supply was
shown under column 3.1 (b). Thus, except in GSTR 3B return for the period July 2018 to
September 2018, in the GSTR 1 returns and refund application the supply was shown as
made for export of services on payment of tax, instead of for SEZ Unit. This fact was

also admitted by the appellant in their written submissions.

8. [ also find that in the prescribed form of GSTR 1 return, specific column is
provided under Col 6 (B) for recording details of invoices issued for supplies made to
SEZ Unit or SEZ Developer. Further, in spite of having aware that supplies were made to
SEZ unit, in their refund application the appellant has mentioned the reasons for refund
as export with payment of tax. However, in the grounds of appeal, the appellant has
termed the above lapse as an error and procedural one and no clear or valid reason for
wrong mention of category of supply was given. They have also relied upon Circular
No.12/2018-Cus dated 29-5-2018 and Circular No.125/44/2019-GST dated 18-1 1-2019.
However, I find that Circulars relied by the appellant are issued for rectification for

online filing of refund due to errors in filing of returns and not to a situation which exists

in this appeal.

9. The refund of IGST paid on supplies made to SEZ unit is governed under Section
16 of IGST Act, 2017 as under :

16. (1) “zero rated supply” means any of the following supplies of goods or services or
both, namely:— |

(a) export of goods or services or both; or

(b) supply of goods or services or both to a Special Economic Zone developer or a

Special Economic Zone unil.

2
(3) A registered person making zero rated supply shall be eligible to claim refund under

either of the following options, namely:—

(a) he may supply goods or services or both unde; bond or Letter of Undertaking, subject
to such conditions, safeguards and procedure as may be prescr ibed, without payment of
integrated tax and claim refund of unutilised input tax credit; or

(b) he may supply goods or services or both, subject to such conditions, safeguards and
procedure as may be prescribed, on payment of integrated tax and claim refund of such
tax paid on goods or services or both supplied, in accordance with the provisions of

section 54 of the Central Goods and Services Tax Act or the rules made thereunder.
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A per above étatutory provisions, supply made to SEZ Uni(/Develoner and for
export are termed as ‘zero rated s'upply’ and that in case of such supply on payment of
integrated tax, the registered person is ‘ent»illed for refund of IGST, subject to fulfilment of
conditions, safeguards and procedures and in accordance with provisions of Section 54 of

CGST Act, 2017 and Rule 89 of CGST Rules, 2017. In the instant case, there is no

-dispute to the fact that the supply was not made to SEZ Unit on payment of tax. The

dispute was with regard to wrong mention of such supply as export of supply on payment
of tax in their refund application and also in their GSTR] returns. 1 find that in the
impugned Order, the adjudicating authority has rejected the refund claim on this sole
ground and no other discrepancy or deficiency or reasons which have bearing on non-
ddl\]issibility of refund viz non supply of services to SEZ or non-payment of tax or delay
in filing refund claim or non submission of relevant documents or non fulfillment of
conditions prescribed under IGST Act and Rules made thereunder for grant of refund or

unjust enrichment aspect were recorded in the impugned order for rejection of the refund.

I further find that statutory provisions provided under Section 16 of IGST Act, 2017

allow grant of refund for supply made for export as well as to SEZ Unit on equal footing.
In other words, both the category of supply is termed as zero rated supply and hence (ax
paid for the same is compensated by way of refund. Hence once it is established that
supply was made either to SEZ unit or for export on payment of tax, the supplier is
entitled to claim refund of tax so paid subject to fulfilment of conditions and observance
of procedures. Therefore, I do not find ahy justification in rejecting the claim on mere
wrong mention of category of supply as export of services instead of supply of services (o
SEZ Unit, thereby depriving the appellant of their substantial benefit.

11 In this regard, I also refer to Circular No. 37/11/2018-GST I'. No.349/47/2017-
GST dated the 15th March, 2018, issued by the Board, wherein it was clarified that

refunds may not be withheld due to minor procedural lapses or non-substantive errors or

omission.

12. I also rely upon decision of Hon’ble CESTAT, Chennai pasé"ed in Service Tax
Appeal No.40599/2017 dated 20-7-2021 in the case of M/s.Origin Learning Solutions
P ltd., wherein it was held that it is nof in dispufe that the appellants are eligible for
credit o the tune of Rs.16,93,074/- on the service [ax paid by them under the reverse
only reason for denying the

July

charge mechanism on inpul services availed by them. The
credit is that they have not reflected such availment of credit in ST-3 returns for
2013 to September 2013. The services having heen exported. the service tax paid on the

inpuf services used for export of services should be refunded to the appellants as per Rule

5 of Cenval Credit Rules, 2004. The appellants have properly accounted in their hooks of

Account. Nol /)-1e17/1()/,71yg>:f:/~zg&~.\c;/'e(ln’ availed in ST3 returns is only a procedural lap

A
which can be condgneds-—

I
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13.  In accordance with above clarification and case law and also on the basis of case
laws relied by the appellant, I hold that substantial benefit cannot be denied on procedural
lapse, error or omission. In this case, it is established from the records that the supply was
made to SEZ on payment of tax and there is no dispute regarding non observance of other
conditions and procedures governing grant of refund of the same. Therefore, | find that
the appellant is entitled for refund of IGST paid by them. Accordingly, I hold that merely
on account of mentioning the wrong category of supply in their refund applications and
returns should not disentitle the appellant from their entitlement for refund of tax paid by
them, which is otherwise found admissible. Therefore, I find force in the grounds under
which the present appeals are filed. Accordingly, I allow the appeals and dismiss the

impugned Orders passed by the adjudicating authority.
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14.  The appeals filed by the appellant stands disposed of in above terms.

Date :

Attested

=

(Sankara Raman B.P.)
Superintendent
Central Tax (Appeals),
Ahmedabad

By RPAD

To,

Copy to :

1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone

2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad

3) The Commissioner, CGST, Ahmedabad South

4) The Assistant Commissioner, CGST, Division VI, Ahmedabad South

5) The Superintendent, CGST, Range IV, Division IV, Ahmedabad South

6) The Additional Commissioner, Central Tax (Systems), Ahmedabad South
+» Guard File

8) PA file




